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Background

Legacy resettlement issues present a range of deeply complex challenges that have the
ability to significantly influence a project’s social landscape.

This Compendium consolidates a two-part Insight Series developed by Steyn Reddy
Associates (SRA) to help projects understand the practical steps they can take to ensure
legacy resettlement issues are adequately addressed throughout the land access and
resettlement stakeholder engagement, assessment, planning, implementation, and
monitoring and evaluation process. It is available for download free at www.steynreddy.com,
along with all of SRA's other thought leadership.

Overview

Land acquisition and resettlement is typically a highly sensitive process requiring significant time and resources to
manage effectively. While this process is challenging under any circumstances, risks posed to both project
proponents and affected communities alike become substantially more complicated when legacy resettlement
issues also exist.

Legacy resettlement issues stem from any unresolved disputes or competing claims over the nature in which land
was previously acquired in an area designated for project development. These issues are typically inherited when
project responsibility shifts from one proponent to another, however, may also be linked to issues in which
resettlement has been ongoing for an extended period over multiple phases without any change in ownership.

While legacy resettlement issues may arise from a host of situations ranging in both type and complexity, they are
commonly associated with the following:

Unaddressed Impacts to Livelihoods:

® Failure to identify the full range of affected stakeholders,
lack of or insufficient consultation and information
disclosure, and / or failure to obtain consent / agreement
from affected stakeholders on the resettlement process;

Members of several communities in Latin
America resettled over five years ago to allow
development of a world-class deposit
reoccupied former landholdings to protest
perceived shortcomings in the resettlement
plan developed by the previous project
proponent.

® Lackof orinsufficient compensation;

® Inadequate replacement resettlement sites and / or

replacement assets: Among other concerns, affected households

maintain that resettlement planning and

implementation failed to address livelihood

® Unfulfilled commitments made by the government /

current proponent’s predecessor or commitments made
during a previous phase of development that have not
been met;

Unaddressed or ongoing adverse impacts to livelihoods;

Vulnerability that has not been addressed by the
resettlement mitigation measures previously put in place;

www.steynreddy.com

challenges associated with the transition from
rural living to town life.

Protests against the resettlement process
escalated to broader demonstrations against
mine operations, placing project viability at
risk. The company faces the difficult task of
rebuilding trust with affected communities
before meaningful engagement to resolve
legacy resettlement issues can begin.




® People who were ‘temporarily’ resettled, but whose permanent moves have not taken place as originally
promised:;
® Expropriation without legal foundation or forced evictions;
® Change in corporate standards and commitments leading to inconsistencies in approach to resettlement.
Challenges
® Legacy resettlement issues are heavily rooted in both real and / or perceived local issues and experiences
which can wax and wane over time. Due to their sensitive and oftentimes inflammatory nature, it may be
difficult to accurately identify the origin of the issue, particularly where local communities have become
generally distrustful of the project or government entity or who are otherwise reluctant to share their views.
® Project costs associated with resolving legacy resettlementissues may be difficult to quantify. This may make
it challenging for project proponents to obtain the internal backing needed to prioritize and resolve the issue
if internal stakeholders do not want to become embroiled in costly measures to rectify matters that predate
their involvement.
® Comprehensive data of baseline conditions and / or
records of commitments made prior to the legacy issues Identifying Legacy Resettlement Issues
arising may be incomplete, inaccurate, or non-existent. Origins as part of Due Diligence:
This can substantially complicate planning for measures
to resolve the issues, including understanding who the As part of investor due diligence for an oil palm
legitimate beneficiaries are, as well as open the potential plantation in Africa, legacy grievances were
for speculative claims. identified relating to commitments to
plantation workers living on the concessions
® For large projects with ongoing resettlement needs, the muzzsslfj SEEDTRgRY s EREEIeeT
measures taken to resolve legacy issues may influence '
e><.pe.ctations for subsequent ph?SGS as Fhose resi.d?ng This required a long process of identifying and
vylthln the areas of future expansion anticipate receiving agreeing on the nature of commitments and a
similar benefits. long-term plan and budget to address them.
® The origin of legacy issues may stem from relatively
recent events or be linked to events that occurred Addressing Legacy Resettlement Issues as
decades ago. For particularly long-standing issues, part of Ongoing Resettlement:
disputes may no longer be held by the originally affected
parties but by their descendants who may or may not still A mining company in West Africa undertook
live within the area or otherwise be impossible to identify. preliminary planning for a second phase of
Long held issues also significantly complicate efforts to |3r‘td |3C|CIUIS|.UOH Elgle }els?tt[erwwggt. ?; pa||tthoi
determine baseline conditions if certain information no nitlal planning, a socla’ review iaentined tha
loneer exists the first phase of resettlement had not been
g : fully implemented, particularly with regard to
) . o o provision of community infrastructure at the
® |egacies arising from expropriation or forced eviction resettlement sites. The company needed to
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situations can lead to accusations of human rights abuses
and ongoing litigation, which will further complicate the
process of addressing legacy issues.
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first address these issues to gain the trust of

local authorities and communities before
engaging with stakeholders on the next phase
of resettlement.
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® Particularly egregious conflicts or legacy resettlement issues associated with high-profile projects have the
potential to attract substantial scrutiny from NGOs and other actors within the international community
which can be directed towards the current development / operation.

® Legacy resettlement issues may fall under the responsibility of the government to resolve, who may or may
not want to accept accountability or lack the experience and / or financial and resource capacity to properly
address the issues. Even where a government agrees in principle, it could be the case that they defer to
national legislation or otherwise fail to completely resolve the conflict.

® Resolving past injustices might not necessarily properly address current circumstances. This can be the case
where over time, gaps in mitigation measures as part of the original resettlement process have led to the
worsening of the living conditions and / or livelihoods of affected people.

® |If legacy issues arose a long time ago their impact may no longer only apply to the original inhabitants. For
example, families may have expanded in the interim, resulting in demands for multi-generational redress
which may necessitate additional support and increased costs.

Change to Affected Communities

Ongoing adverse impacts such as homelessness, loss
of livelihood, and / or loss of cultural connection to
land which may be irreplaceable.

Risks to the Project Proponent

Legal
Lawsuits, legal mechanisms for conflicts over concession
/ lease holding rights;

Potential for human rights violations.

Financial
Lost revenue due to work stoppages and delays, cost of
staff, and other resources needed to address conflicts;

Potential to exacerbate the situation of vulnerable

) people.
Operational

Demonstrations, inability to acquire additional land,

encroachment into the project footprint, blockades,

physical damages to project property, violence or threat Potential to create or exacerbate existing tension

of violence towards project personnel; between groups if some are seen or perceived to be
seen as benefiting while others have been excluded
(e.g, certain user groups such as migratory

Reputational pastoralists may have been excluded from

Impacts to a project proponent’s ability to borrow / resettlement benefits).

secure project financing, reduced social license to

operate, negative media attention.

Sense of injustice and wrongdoing, which can affect
their ability to move on with their lives.

Opportunities

www.steynreddy.com 4
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Legacy resettlement issues present a range of deeply complex challenges that have the
ability to significantly influence a project’s social landscape. Steyn Reddy Associates (SRA)
has published this two-part Insight Series to help projects understand the practical steps
they can take to ensure that legacy resettlement issues are adequately addressed
throughout the land access and resettlement stakeholder engagement, assessment,
planning, implementation, and monitoring and evaluation process.

For a general overview of legacy resettlement issues and the typical challenges and risks
they present, this note should be read in conjunction with Part One of this series.

Key Steps for Addressing Legacy Land Issues

Legacy resettlement issues are complex and will likely encompass a broad range of legal, technical, and cultural
considerations which must be addressed in a coordinated manner that also takes account of case specific issues.
This will require the involvement of suitably qualified resettlement experts.

The following recommendations offer guidance which may be applied as a general approach to addressing legacy
issues that can be further tailored to the specific circumstances of the situation in question as necessary.

1 Screen for legacy resettlement issues as part of project due diligence / review

Screening for potential legacy resettlement issues should begin as early as possible and be fully considered as
part of the due diligence process where proponents are considering acquiring a project. Due diligence efforts
should include a thorough review of any activities already undertaken related to land acquisition and
resettlement including (but not limited to) documentation of existing land rights, previously completed
environmental and social impacts assessments, planning documents and any commitments made to
communities, cadastral registers, consultation and compensation payment records, documentation of
resettlement-related grievances, and records of litigation and media reports.

Failure to Identify Legacy Resettlement Issues during Due Diligence:

An oil and gas refinery project in Asia obtained land for development provided by the government. However, initial

project due diligence failed to identify that government-led acquisition of the land involved relocation of landowners
and users without sufficient compensation. This issue was then inherited by the oil and gas company and had to be
addressed retroactively.

Itis important to note that legacy issues may exist even when documentation suggests there are no obvious
conflicts as records may fail to reflect events that are seen as disputable by local stakeholders. Aerial analysis
and/ or discreet site visits may be undertaken to determine whether people still reside or utilize the contested
area(s) and their current circumstances. However, care should be taken so that any early-stage investigations
do not raise expectations or ignite tensions amongst stakeholders.

www.steynreddy.com 7
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2 Determine the likely time and inputs required to address legacy issues and obtain internal
support

Once a legacy resettlement issue(s) has been identified, a historical profile should be compiled based on
existing information that details the scope and origin of the issue as well as a description of the conditions
present at the time of the original land acquisition. Where sufficient information is available, this assessment
should help determine any gaps between completed resettlement activities and IFC PS5 or other applicable
requirements.

A high-level estimate of indicative costs as well as an approximation of the resources and time that will be
required to address the issue should be developed to support any decision to proceed. Project proponents
must obtain the buy-in of relevant internal stakeholders to ensure that the risks posed by legacy issues are
understood at a higher operational and corporate level, and that sufficient time and resources will be dedicated
to their resolution.

In order to gain corporate level support, it is important to show decision makers not only the risks from a
community perspective, but also the risks from a project proponent perspective and the advantages that flow
from addressing the legacy issues.

For proponents seeking to acquire a project, the conclusion of this work may be that they do not wish to
acquire the project due to its complicated outstanding resettlement legacy issues. For an existing project
owner, this work will provide a basis for further steps that are described below.

3 Agree onresponsibilities for resolving legacy resettlement issues

It is recommended that where host governments play a role in resolving legacy issues, a formal agreement is
reached that clearly states each parties’ commitments and means of ongoing coordination as well as eventual
exit strategies for the project proponent. In cases where host governments take overall responsibility for
resolving legacy issues, successful implementation will likely require significant direct or indirect support from
the project proponent to ensure remedial measures are fulfilled in their entirety.

4 Develop an approach for engaging with stakeholders

Engaging comprehensively with stakeholders is a fundamental part of the process of effectively dealing with
legacy resettlement issues. When planning, project proponents should recognize the inherent difficulty in
engaging in effective dialogue where relationships are already strained or contentious and dedicate
appropriate time and resources to building trusting relationships.

A comprehensive strategy for stakeholder engagement should be developed that is based on thorough
stakeholder identification and analysis and that sets out a range of specific activities that will be undertaken as
well as required time and resources.

Establishing representative committees and / or working groups comprised of elected community members
and local authorities can be an effective mechanism for reaching a resolution agreement that is acceptable to
all parties and for building a feedback loop for ongoing communication during implementation. In addition,
appropriately tailored household and individual level engagement is an essential component of the process.
Terms of Reference should be developed stating the roles and responsibilities of such groups / forums, with
clear procedures in place for reaching decisions during detailed negotiations.

www.steynreddy.com 8
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The engagement strategy pursued can include active roles for government, NGOs, and / or independent
moderators / facilitators to help expedite dialogue between the project proponent and affected community
members. These mechanisms should be discussed and validated with affected parties and periodically updated
where necessary.

5 Reach acommon understanding of the legacy issue(s)

While early activities should be focused on the project proponent understanding the historical context of the
legacy issues based on available information, once the project proponent has undertaken this preliminary work
it should engage with relevant parties, including affected people, to discuss and agree on a full account of the
issues to serve as a reference point for future dialogue.

This will often not be an easy process as affected people may feel strongly aggrieved but may also try and use
the situation to raise other issues and demands that are not related to the legacy resettlement issues.

As part of this process, participatory methods should be used to gain insight into local accounts of the historic
issues as well as to identify possible solutions and ensure that the unique viewpoints of women, specific
resource groups and vulnerable / marginalized groups are accounted for. The team responsible for collecting
this information should seek to gain insight into the perceptions surrounding the original land acquisition and
resettlement regardless of how these events actually occurred.

Under certain circumstances, it may be necessary to redefine the spatial limits of the contested areato reach a
consensus on ancestral claims and / or previous land uses. In addition to spatial boundaries, it may also be
necessary to reach a consensus on how far back in time to trace the origin of the issue to fully understand the
dispute from the eyes of affected stakeholders.

These exercises should consider methods to facilitate active stakeholder participation in any mapping or
surveying activities such as designating key individuals or establishing specific working groups and / or focus
groups to conduct research and provide input into specific issues.

Where gaps in information require a new or revised census and / or asset inventory, these should be planned in
conformance with the requirements of IFC PS5 or other applicable standards. Where people have been subject
to forced eviction, the situation may be further complicated by the fact that the immoveable assets of affected
people have been previously removed without an asset survey being undertaken.

In such situations, it may be useful to use aerial imagery from prior to such removal to help to create some form

of useful baseline to inform discussions. All additional information should be compiled and presented to
affected parties to ensure that no facts remain contested

www.steynreddy.com 9
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Reconstructing Baseline Conditions for Displaced Communities in Latin America:

A remedial resettlement process was initiated to address outstanding resettlement issues for a mining project in Latin
America. As part of the previous resettlement, community members living within the project area had been forcibly
evicted from their homes and temporarily relocated to workers' accommodations at the mine site.

Early planning for the remedial resettlement process identified significant gaps in information with no asset survey or
other information of pre-eviction baseline conditions. Furthermore, after several years of residing in worker housing,
the original housing and other affected assets had been left in ruins. Lack of sufficient baseline data as well as difficulty
in re-tracing affected assets posed a substantial challenge as well as exposed the company to vulnerable speculation for
community members exaggerating their claims.

To develop a sound basis for future planning and negotiations, the following methods were used:

® Review of existing documentation: Contracts registering the names of the displaced people housed in temporary
accommodation and their date of entry were analyzed to develop an eligibility list. Although limited, all other
documentation was reviewed together with national census data to understand overall population trends and
economic activities pre-displacement.

Socioeconomic data collection: A socioeconomic baseline survey, focus group discussions, and key informant
interviews were conducted to reconstruct the understanding of pre-displacement conditions as well as
displacement impacts and current circumstances.

® Aerial imagery analysis: Historical aerial imagery of the project area prior to eviction was collected as well as more
recent images following displacement to further reconstruct pre-displacement living arrangements and spatial
configurations.

Stakeholder participation: Testimonies were gathered from mine personnel present at the time of displacement as
well as a tour of the project area and former housing ruins with representatives of displaced households to confirm
findings.

Once completed and validated with stakeholders, the results of these methods served as a common reference for
subsequent planning and negotiation as part of the remediation process.

6 Undertake detailed negotiations

To build broad support and ensure mutual acceptance of a final resolution, project proponents should adopt a
robust negotiation process.

Based on information collected from affected parties, the preliminary mitigation framework should be revised
and updated where necessary. Clear eligibility criteria should be developed and proposed for validation during
negotiation sessions to limit opportunities for speculation with the understanding that a certain level of
flexibility may be required, particularly in cases where the original asset data is not available, or beneficiaries
are difficult to identify.

Before launching the negotiation process, project proponents should consider providing training to affected
parties and their representatives to enhance their understanding of their legal rights as well as build necessary
skills to help them meaningfully participate in negotiations. This may also present an opportunity to involve
mutually agreeable external parties to help facilitate the process, thereby increasing the changes of a
successful outcome.

www.steynreddy.com
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Negotiation sessions will need to be tailored to consider the specific circumstances of each project; however,
project proponents may pursue one or a combination of the following options:

® Cash or in-kind compensation to fill any shortfalls in the compensation provided during the original
acquisition for affected assets. All compensation calculations should meet the requirements of full
replacement cost' according to current rates and account for current family living situations. Depending on
the timeframe, consideration should be given to providing an interest payment covering the gap period in
which affected parties would have endured additional hardship and / or livelihood impacts.

® New or renegotiated resettlement and / or livelihood restoration benefits to account for inadequacies and
shortcomings against IFC PS5 or other applicable standards.

® Monetary and / or non-monetary benefits provided throughout the remaining life of the project such as
contributions to a community development fund, land leasing agreements, preferential hiring, and / or
revenue or royalty payments to ensure affected parties continue to derive appropriate development
benefits from the project. All such measures need to carefully take into account the project’s relations with
other neighboring communities and find a way to ensure good relations between all parties.

It may be the case that stakeholders have already articulated specific demands which should be thoroughly
considered and assessed for validity.

During negotiation sessions, it is critical that each of the resolutions presented include upfront discussions of what
constitutes success as well as how this will be measured during monitoring and evaluation.

All proposed measures should be explained, discussed, and debated until a general consensus or majority
agreement is reached between all parties. All agreements should be clearly documented in signed accords and
made publicly available.

For projects that will require new resettlement as part of subsequent phases, it is critical to ensure that all
measures proposed to resolve legacy issues are consistent with policies and procedures that will be applied in
relation to future land acquisition and resettlement exercises as a means of ensuring fairness, managing
expectations, and avoiding future issues.

Any exceptional measures implemented to address legacy issues that will not form a part of future new land
acquisition and resettlement exercises should be made expressly clear.

1. As per IFC Performance Standard 5, full replacement cost is defined as the market value of the assets
plus transaction costs. Depreciation of structures and assets should not be taken into account.

www.steynreddy.com 11
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Develop a comprehensive plan for implementation.

Once negotiations are complete, a comprehensive Remedial Resettlement Action Plan or Livelihood
Restoration Plan (or an addendum to an existing such plan) should be finalized that documents the outcomes
of all tasks undertaken and agreements reached as well as the procedures and actions that will be taken as part
of implementation.

Provisions of the final plan should be validated with key stakeholders and the final document made publicly
available.

Monitor and evaluate

Project proponents should make sure that an appropriate monitoring and evaluation plan is put in place to
track compliance of implementation of agreed mitigation measures. The monitoring and evaluation process
should actively involve the participation of affected parties and be based on key performance indicators
agreed in advance as part of the negotiation process.

Results should be regularly disclosed until commitments are fulfilled. Regular compliance reviews and a
completion audit by independent third parties should be incorporated to enhance credibility.

Key Recommendations

Avoid creating legacy issues in the first place by ensuring that resettlement is undertaken according to
international best practice and has proper time and resources dedicated to its successful implementation;

Allocate sufficient time for engagement and reaching mutually acceptable agreements that are clearly
documented;

Seek to resolve legacy resettlement issues comprehensively rather than pursuing case specific solutions and
quick wins outside a clear framework so as to avoid future grievances and escalating precedents;

Integrate planning for legacy resettlement issues within broader project social planning;
Retain a qualified resettlement specialist;
Be prepared for potential speculation and spurious claims;

Involve experienced mediators / facilitators and other appropriate independent experts to support the
process;

Include third-party monitoring of compliance with any commitments made to ensure independent
verification of results;

Establish a transparent, culturally appropriate, and accessible

www.steynreddy.com 12






